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CRIMINAL INVESTIGATION BILL 2005 
CRIMINAL INVESTIGATION (CONSEQUENTIAL PROVISIONS) BILL 2005 

Second Reading - Cognate Debate 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.15 pm]:  The next part of the Criminal Investigation Bill on 
which I want to comment deals with the rights of arrested people and arrested suspects.  Clauses 135 to 143 of 
the bill deal with the circumstance in which a person is in police custody but has not been charged.  Currently the 
police have no legal authority to detain a person for questioning, searching premises or investigating offences.  
Therefore, this is a grey area of the law.  The bill provides a power for the police to detain suspects for those 
purposes.  This is in accordance with a recommendation of the Kennedy police royal commission.  The bill goes 
on to prescribe in some detail the rights of such people.  The standing committee examined this matter in some 
detail.  The committee received submissions from the Law Society of Western Australia and the Aboriginal 
Legal Service of Western Australia.  Those submissions raised a number of issues.  The committee report states 
at page 43 -  

3.156 The ALSWA suggested the inclusion of an additional right in clause 137(2) that an officer 
taking an Aboriginal or Torres Strait Islander . . . person into custody must notify the ALSWA.  
The ALSWA said such a right would accord with Recommendation 224 of the 1991 Royal 
Commission into Aboriginal Deaths in Custody which states the following:  

In jurisdictions where legislation or standing orders or instructions do not already so 
provide, appropriate steps be taken to make it mandatory for Aboriginal Legal 
Services to be notified upon the arrest or detention of any Aboriginal person other 
than for such arrests for which it is agreed between the Aboriginal Legal Services and 
the Police Services that notification is not required. 

[Leave granted for the member’s time to be extended.] 

Hon GIZ WATSON:  The report continues -  

3.157 The ALSWA argued that officers being mandated to conduct the ALSWA would “provide a 
number of benefits and protections to the Western Australian Aboriginal and TSI community”. 

3.158 The Committee sought information from the ALSWA about current initiatives or practices 
between Western Australia Police and the ALSWA when Aboriginal or TSI persons are in 
custody.  The ALSWA said that there is currently no formal or informal arrangement or 
contact by police immediately following the detention in police custody of an Aboriginal or 
TSI person. 

3.159 Western Australia Police confirmed that: 

There is no policy that places an obligation on police to advise ALS prior to arrest, 
however this may occur in isolated circumstances for serious offences.  In most cases 
it is not going to be practical. 

It is WAPOL policy to advise ALS upon arrest as per AD-1.4 and LP-2.1 . . .  

3.160 The ALSWA claim compliance with LP-2.1: 

is rare in the Perth metropolitan areas and is very much on an ad hoc basis in 
regional Western Australia.  The limitation with [LP 2.1] is that even if the advice 
form is forwarded to ALS that occurs after the client has been detained, usually 
interviewed and then charged. However, the need for the ALS to speak to and advise 
clients arises as soon as a client is detained. It is only then that appropriate advice 
can be provided in relation to matters such as whether or not the client should 
participate with police in an interview. 

3.161 The Committee notes that clause 137(2)(c) which states that an arrested suspect “is entitled to 
a reasonable opportunity to communicate or to attempt to communicate with a lawyer”, covers 
that part of Recommendation 224 of the 1991 Royal Commission into Aboriginal Deaths in 
Custody which refers to arrest. 

Obviously, I contributed to that committee response.  I agree that provision 137(2)(c) goes some way towards 
addressing the concerns about the entitlement to a reasonable opportunity to communicate or to attempt to 
communicate with a lawyer.  Nonetheless, it is reasonable to say that it does not fully address the concerns of the 
Aboriginal Legal Service.  Even with that provision, the bill will not necessarily ensure that that legal advice is 
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obtained in a timely way prior to the process of questioning, searching and investigation.  Currently, the period 
for detention of the arrested suspect must be reasonable.  That creates a problem, in that determining what is a 
reasonable time to detain a person is a very subjective test.  This amendment will prescribe a certain amount of 
time.  It will require that detention must be reviewed after six hours by the sergeant or someone above that rank 
who is not involved in the investigation.  The senior officer can approve a second period of six hours.  If further 
detention is sought, it must be approved by a magistrate and the magistrate can grant an additional eight hours.   

This reminds me of the debate in this place not long ago about detaining people without charge.  As much as the 
Greens appreciate that the amendment provides some parameters and checks and balances, whereas previously 
there were none - I realise that the courts have from time to time commented on how long a person has been 
detained and whether it was reasonable - this makes it very clear that the police can hold a person for 12 hours 
under police powers before the courts become involved.  The Greens consider that to be a very long time for a 
person to be detained by the police without being charged with a specific offence.  The period of 12 hours before 
a matter must be taken before a magistrate is too long.  The clauses in the Criminal Investigation Bill also flow 
on to the Criminal Investigation (Consequential Provisions) Bill with an amendment to the Bail Act, which will 
extend the period after arrest in which a person can be held before an application for bail is taken before the 
courts.  The Greens are very concerned that this is an unreasonably long period for a person to be held without 
charge.  We therefore express objection to that.  We think that 12 hours is too long a period for someone who is 
not charged with an offence to be detained by the police.   

The Greens will support the second reading of the bills, but will reserve further support until after the committee 
stage when our amendments are considered. 

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [5.25 pm]:  I thank Hon George Cash 
and Hon Giz Watson for their contributions.  Consideration of the legislation by the house has been greatly 
assisted by the matters canvassed in the fourth report of the Standing Committee on Legislation.  I thank the 
members of the committee for their work and Hon George Cash for the assistance he provided to the committee.  
Many of the matters raised in the committee’s report have been subject to discussions subsequent to the tabling 
of the report between, in particular Hon George Cash and Hon Giz Watson and government officers, to see 
whether we could reach some accommodation of those issues.  Indeed, many of those issues have been 
accommodated by the government’s indication that it will accept amendments that either arise from the 
recommendations of the report or are included on the notice paper in my name.  They should address issues that 
have arisen during discussion on some of the matters those two members canvassed during their contributions to 
the second reading debate.   

In addition to matters raised in the committee’s report and that are subject to amendments on the supplementary 
notice paper, Hon George Cash raised three matters.  Firstly, he asked why we needed to state in clause 7 of the 
Criminal Investigation Bill that statute law overrides common law.  Clause 7(1) provides - 

Subject to this section, a police officer has the powers, duties and responsibilities that a constable has 
under the common law. 

The continued application of the common law is given a statutory basis by this.  The purpose of the provision is 
to make it clear that the bill does not displace the common law as it applies to police powers, rather that it 
overlaps the common law.  Clause 7(3) provides - 

If there is an inconsistency between a provision of this Act and a power, duty or responsibility that a 
police officer has by reason of subsection (1), the provision of this Act prevails. 

This provision is necessary to qualify the exercise of those powers, duties and responsibilities in clause 7(1), and 
especially to remove any doubt or argument about that qualification.   

Secondly, Hon George Cash asked why it is necessary to use the term “any time of the day or night” in clause 14 
when the term “any time” would have been adequate.  If the house agrees, this bill will apply to search warrants 
and will replace section 711 of the Criminal Code, which provides that warrants are to be executed by day unless 
the warrant specifically authorises that they be executed at night.  In order to make a sharp distinction from the 
provisions of section 711, the words “of the day or night” have been included.  

In addition to those matters canvassed by Hon George Cash which have been covered in the Legislation 
Committee’s report, he referred to clause 25, which deals with suspects who have been detained in lawful 
custody after a citizen’s arrest.  I am advised that as a citizen’s arrest results in the arrested person being in 
lawful custody, an escape from custody would amount to an offence under section 146 of the Criminal Code.   

I thank Hon Giz Watson for her role in the Legislation Committee’s deliberations and her subsequent discussions 
with the officers in an attempt to accommodate the matters that she wanted raised.  As the honourable member 
indicated, she is concerned about search warrants being issued by justices of the peace.  She would prefer search 
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warrants to be issued by magistrates.  We will have to agree to disagree on that point and, no doubt, it will be 
argued in committee.   
Hon Giz Watson asked a question about recording when search warrants are executed.  She specifically asked 
whether it is the case that when police execute those warrants, it is done by one police officer.  I am not in a 
position to give an example of a single officer executing a search warrant, but I will provide members with a 
picture of how these warrants may be executed.  One of the issues that would arise if we were to proceed down 
this path would be resourcing the execution of warrants.  To videotape all search warrants would require an extra 
officer to assist in all cases.  In remote areas some police stations have only two officers.  Therefore, a search 
warrant would effectively have to be executed by one officer while the other officer operated the video camera.  
If we were to give effect to this provision should the house proceed down this path, we would need to ensure that 
all officers have access to a video camera and that would place significant additional financial cost on the police 
service because it would have to purchase additional recording equipment.   
Hon Simon O’Brien:  The amendment is well intentioned, but it is impractical.   
Hon SUE ELLERY:  It may have the effect that only one search could be executed at any one time.  Some 
larger police stations would require a significant number of video cameras to ensure that officers could access 
the equipment.  I must confess I cannot read the officer’s writing.  I think he is referring to an operational 
manual.   
Hon Simon O’Brien:  He probably wanted to be a doctor.   
Hon SUE ELLERY:  He is not a doctor.  Officers must be encouraged to videotape when a search warrant is 
executed.  On the issue of practicality, the question of the duration of a search arises.  Currently, when officers 
record the execution of search warrants, they record the entry and advice to the occupant that the video camera 
will be turned on when questions are asked and items are located.  If an officer were to continuously videotape, a 
lot of the tape would be used, because there may be delays while difficult areas are accessed by the officers.   
Hon Simon O’Brien:  What happens if 30 officers are searching the same premises?  You will need 30 camera 
crews, and it will not work.   
Hon SUE ELLERY:  Hon Giz Watson raised a question about the move-on law.  It is the case that the 
government, through the Attorney General, has publicly commented on some of the difficulties the honourable 
member canvassed in her contribution, and there is an amendment in my name on the supplementary notice 
paper to address this issue.   
Another question the member asked concerned the destruction of evidence when no charge is laid.  Section 
50AA of the Police Act 1892 deals with some cases and allows a person from whom, for example, fingerprints 
are taken to request that those fingerprints be destroyed.  It is not an automatic destruction.  It happens only upon 
request.  Section 50AA will be repealed by the Criminal Investigation (Consequential Provisions) Bill and the 
whole question will be dealt with under the Criminal Investigation (Identifying People) Act 2002.  At part 9 of 
that act, a person can request the destruction of particulars taken from the person; that is, their fingerprints or 
DNA material, but again there is no automatic destruction if the person is acquitted of the charge.  They are the 
matters on which the member sought my response.  I thank members for their contribution to this debate.  A 
range of amendments addressing the issues that arise out of the committee’s deliberations will be dealt with in 
committee.  I commend the bills to the house.   
Questions put and passed. 
Bills read a second time.  
 


